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(Also, §§ 402, 403, 408, 457.) 

Plan qualification; rollovers. This 
ruling describes a situation where an eligi
ble retirement plan separately accounts for 
amounts attributable to rollover contribu
tions to the plan. As a result, distributions 
of those amounts are not subject to the re
strictions on permissible timing that ap
ply, under the applicable requirements of 
the Code, to distributions of other amounts 
from the plan. 

Rev. Rul. 2004–12 

ISSUE 

If an eligible retirement plan sepa
rately accounts for amounts attributable 
to rollover contributions to the plan, are 
distributions of those amounts subject to 
the restrictions on permissible timing that 
apply, under the applicable requirements 
of the Internal Revenue Code, to distribu
tions of other amounts from the plan? 

LAW AND ANALYSIS 

Portability 

Prior to the enactment of the Economic 
Growth and Tax Relief Reconciliation Act 
of 2001 (“EGTRRA”), Pub. L. 107–16, 
certain restrictions applied to rollovers by 
individuals of funds accumulated in retire
ment plans maintained by their employers 
or in IRAs maintained by the individuals. 
Sections 641 through 643 of EGTRRA 
(as amended by § 411 of the Job Creation 
and Worker Assistance Act of 2002, Pub. 
L. 107–147) substantially increased the 
rollover opportunities available to individ
uals, by expanding both the types of plans 
eligible to accept rollovers and the types 
of funds that can be rolled over. Rules 
applicable to rollovers (including the new 

portability rules) are contained in the fol
lowing sections of the Code: 

(1) Section 402(c) provides that if any 
amount paid from a qualified trust in an 
eligible rollover distribution is transferred 
to an eligible retirement plan in a rollover 
that meets the requirements of that section, 
the amount transferred is not includible in 
gross income for the taxable year in which 
paid. Similar rules apply to § 403(a) an
nuity plans, § 403(b) tax-sheltered annu
ities, IRAs and § 457 eligible governmen
tal plans. 

(2) Section 402(c)(2) provides that the 
portion of an eligible rollover distribution 
that would otherwise not be includible in 
gross income cannot be rolled over un
less such previously taxed amounts are 
transferred either (i) in a direct trustee-to
trustee transfer to a defined contribution 
plan qualified under § 401(a) that agrees 
to separately account for such amounts or 
(ii) to an IRA. 

(3) Section 401(a)(31) requires that 
a qualified trust provide for the di
rect trustee-to-trustee transfer (a “direct 
rollover”) of eligible rollover distribu
tions. In the case of previously taxed 
amounts, the limitations described in the 
preceding paragraph apply. Similar rules 
apply to § 403(a) annuity plans, § 403(b) 
tax-sheltered annuities and § 457 eligible 
governmental plans. (See §§ 403(a)(5), 
403(b)(10) and 457(d)(1)(C).) 

(4) Section 408(d)(3)(A) provides that 
previously taxed amounts distributed from 
an IRA may only be rolled over to another 
IRA. 

(5) Section 402(c)(10) provides that 
a § 457 eligible governmental plan may 
not accept a rollover from another type 
of eligible retirement plan unless it sepa
rately accounts for such rollover. Section 
72(t)(9) provides that a distribution from 
such separate account is subject to the 
10-percent additional tax under § 72(t) as 
if the distribution were from a plan de
scribed in § 401(a). 

(6) Section 402(f) requires that the re
cipient of an eligible rollover distribution 
be apprised of the fact that, if the distri
bution is rolled over to an eligible retire
ment plan, distributions from such eligible 
retirement plan may be subject to restric
tions and tax consequences that are differ
ent from those applicable to distributions 
from the plan making the eligible rollover 
distribution. (See § 402(f)(1)(E).) 

Distribution Rules Applicable to Rollovers 

In many instances, the Code, or Income 
Tax Regulations or other guidance issued 
by the Service, provides explicitly for the 
treatment of rollover contributions. For 
example, the survivor annuity require
ments of §§ 401(a)(11) and 417 apply to 
all “benefits provided under a plan, in
cluding benefits attributable to rollover 
contributions” (§ 1.401(a)–20, Q&A–11). 
Similarly, pursuant to § 411(a)(11)(D), 
in determining whether an employee’s 
accrued benefit exceeds $5,000 (and thus 
may not be immediately distributed with
out the consent of the employee), a plan 
may provide that rollover contributions 
(and attributable earnings) are disregarded. 

In other instances, rollovers are implic
itly included. For example, § 72(t) im
poses a 10-percent additional tax on a tax
payer who receives “any amount” from a 
qualified retirement plan (within the mean
ing of § 4974(c)) except as otherwise pro
vided in § 72(t); the reference to “any 
amount” and the lack of an exception for 
amounts attributable to rollover contribu
tions indicate that § 72(t) is applied with
out regard to whether the amounts dis
tributed are attributable to rollover contri
butions. 

The rules restricting the timing of dis
tributions, other than those relating to 
required minimum distributions under 
§ 401(a)(9), generally apply to employer 
contributions made to the plan or annu
ity. For example, §§ 401(k)(2)(B) and 
403(b)(11) prohibit the distribution of em
ployer contributions that are elective de
ferrals (within the meaning of § 402(g)(3)) 
prior to the occurrence of certain events. 
Section 403(b)(7)(A)(ii) provides that 
employer contributions to custodial ac
counts treated as § 403(b) tax-sheltered 
annuities may not be distributed prior to 
the occurrence of certain events. Section 
457(d)(1)(A) provides generally that an 
eligible plan meets the distribution re
quirements of § 457(d) if under the plan 
amounts will not be made available to par
ticipants or beneficiaries earlier than the 
calendar year in which the participant at
tains age 701/2 or when the participant has 
a severance from employment. Similarly, 
regulations under § 401 provide general 
rules regarding the timing of distributions 
of employer contributions to pension, 
profit-sharing and stock bonus plans (see 
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§ 1.401–1(b)(1)(i), (ii) and (iii)). Thus, 
§ 1.401–1(b)(1)(i) provides that a pension 
plan is a plan established and maintained 
by an employer primarily to provide sys
tematically for the payment of definitely 
determinable benefits to employees over 
a period of years, usually for life, after 
retirement. The Service has interpreted 
this to mean that employer contributions 
to a pension plan may not be distributed 
prior to retirement, death, disability or 
other severance from employment, or ter
mination of the plan. 

Rev. Rul. 69–277, 1969–1 C.B. 116, 
and Rev. Rul. 94–76, 1994–2 C.B. 46, ad
dress distributions of other types of con
tributions. Rev. Rul. 69–277 provides 
that a pension plan may permit distribu
tion to an employee of amounts attribut
able to the employee’s after-tax contribu
tions prior to the employee’s termination 
of employment. Rev. Rul. 94–76 provides 
that a profit-sharing plan may permit the 
immediate distribution of amounts attrib
utable to a rollover. 

Based on the foregoing, eligible re
tirement plans that separately account for 
amounts attributable to rollover contri
butions may permit the distribution of 
amounts attributable to an individual’s 
rollover, at any time, pursuant to the indi
vidual’s request (with spousal consent, if 
applicable to the plan). 

In contrast to rollovers, Rev. Rul. 
94–76 and Rev. Rul. 2002–42, 2002–2 
C.B. 76, provide that, in the case of 
a § 414(l) transfer between dissimilar 
§ 401(a) plans (or a plan amendment 
treated as such a transfer), the character
istics of the transferor plan continue to 
apply to the transferred assets held in the 
transferee plan. Thus, when employees’ 
accounts in an employer’s money pur
chase pension plan are transferred to the 
employer’s profit-sharing plan, the trans
ferred assets remain subject to the rules 
applicable to distributions from a money 
purchase pension plan: for example, they 
may not be distributed prior to retirement, 
death, disability or other severance from 
employment, or termination of the plan, 
even though other assets in the plan may 
be distributed earlier. Similarly, pursuant 
to § 401(a)(11)(B), a defined contribution 
plan not otherwise subject to the survivor 
annuity requirements of §§ 401(a)(11) 
and 417 is subject to such requirements if 
the plan is a transferee of a plan subject 

to such requirements. However, if the 
transferee plan separately accounts for the 
transferred assets and any income thereon, 
the survivor annuity requirements only 
apply with respect to the transferred assets 
(and income thereon). 

In the case of § 403(b) tax-sheltered an
nuities, Rev. Rul. 90–24, 1990–1 C.B. 
97, provides that an amount directly trans
ferred from an annuity subject to the early 
distribution restrictions of § 403(b)(7) or 
(11) to an annuity not otherwise subject to 
such restrictions is not treated as a distri
bution if the transferred amount continues 
to be subject to the early distribution re
strictions of § 403(b)(7) or (11), respec
tively. In the case of plan-to-plan trans
fers between § 457 eligible governmental 
plans, § 1.457–10(b)(6) provides that an 
amount transferred is subject to the dis
tribution restrictions of the receiving plan 
in the same manner as if the transferred 
amount had originally been deferred under 
the receiving plan if the participant is per
forming services for the entity maintaining 
the receiving plan. 

HOLDING 

If an eligible retirement plan sepa
rately accounts for amounts attributable to 
rollover contributions to the plan, distri
butions of those amounts are not subject 
to the restrictions on permissible timing 
that apply, under the applicable require
ments of the Internal Revenue Code, to 
distributions of other amounts from the 
plan. Accordingly, the plan may permit 
the distribution of amounts attributable to 
rollover contributions at any time pursuant 
to an individual’s request. 

Thus, for example, if the receiving plan 
is a money purchase pension plan and the 
plan separately accounts for amounts at
tributable to rollover contributions, a plan 
provision permitting the in-service distri
bution of those amounts will not cause the 
plan to fail to satisfy the requirements of 
§ 1.401–1(b)(1)(i). Similarly, if the receiv
ing plan is a § 457 eligible governmental 
plan or a tax-sheltered annuity described 
in § 403(b)(7) or (11), amounts attributable 
to rollovers that are maintained in separate 
accounts are permitted to be distributed 
at any time even though distribution of 
other amounts under the plan or contract is 
restricted pursuant to § 457(d)(1)(A) and 
§ 403(b)(7) or (11), respectively. 

However, a distribution of amounts at
tributable to a rollover contribution is sub
ject to the survivor annuity requirements of 
§§ 401(a)(11) and 417, the minimum dis
tribution requirements of § 401(a)(9), and 
the additional income tax on premature 
distributions under § 72(t), as applicable to 
the receiving plan. Thus, for example, if a 
distribution from an IRA is rolled over into 
a plan described in § 401(a), any distribu
tion from the § 401(a) plan of amounts at
tributable to the rollover would be subject 
to the exceptions from the § 72(t) tax that 
apply to § 401(a) plans and not the excep
tions that apply to IRAs. 

This holding does not apply to amounts 
received by a plan as a result of a merger, 
consolidation or transfer of plan assets un
der § 414(l), nor to plan-to-plan transfers 
otherwise permitted between § 403(b) tax
sheltered annuities and between § 457 eli
gible governmental plans. 
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